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OWENS, J. (dissenting)

| respectfully dissent. The Michigan Employment Relations Commission’s decision was
supported by competent, material, and substantial evidence on the whole record, and it did not
fail to give due deference to the hearing referee’s credibility determination concerning the
testimony of Judith Locher.

In fact, the hearing referee’ s credibility determination concerning the testimony of Locher
was entitled to very little deference because the hearing referee credited only that part of
Locher’s testimony that supported the referee’s ultimate conclusion, and ignored that part that
was contradictory. Specifically, the referee stated: “ . . . | discredit Walsh's testimony that
Hancock [respondent’s attorney] and Jouppi, who were among those present when Locher
arrived, were there only for the grievance meeting[]” while crediting Locher’s testimony that
Walsh planned to deliver the letter before the grievance meeting started. However, both Fouts
and Locher testified that respondent’s attorney left after the grievance meeting concluded, and
before the reprimand letter was delivered, indicating that at least Hancock was there only for the
grievance meeting, contrary to the referee’s findings based on Locher’s other testimony. This
testimony by Fouts and Locher supported the testimony of Walsh that the referee had
discredited.

Therefore, the Commission did not improperly disregard the ALJs credibility
determination. | would affirm the Commission’s decision because it is supported by competent,
material and substantial evidence on the whole record, and not just part of the record, as were the
ALJ sfindings.

/s/ Donald S. Owens






